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Food for Thought - Food for Growth
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In this issue the concepts' diversity and differentiation 
are almost repeating subjects. Patrick McKenna takes a 
deep dive in differentiation of the practice. From anoth-
er angle Mark Cohen describes why diversity is a key 
success factor for the legal practice, Allan Colman and 
Frank Mims V show with their legal marketing coloring 
book that converting your value to the client needs -
amongst others- will help you to stand out and grow 
your business. Legal Valley and Daniel Binsbergens’ 
Lexoo show that a different market view and differenti-
ation can lead up to new business, clients and growth.  

One might say that these concepts are old news, never-
theless it is still a necessity for players in the legal mar-
ket to be more aware of their Unique Selling Points and 
Unique Value points. Not only from an inside view but 
also from a customer/client perspective. Compared with 
other market segments the legal segments still lacks di-
versification and differentiation despite the growing 
competition and declining market shares. Therefore, we 
hope to contribute in a positive way with knowledge in-
sight by thought industry leaders, in order to create 
more transparency and understanding why and how 
you can create more value through diversification and 
differentiation. 

Another interesting piece or better ‘Food for Thought’ is 
the article by Prof. Rudy Moenaert. With his article 
‘Digital Fluidity’ he dares you to think out of the box 
about clients, products and services from a broader per-
spective. By challenging yourself to read and learn from 
changes in other market segments, and trying to trans-
late these new insights to your own segment, the proba-
bility of success will increase exponential.  
To conclude I think that this eMag offers a lot of inter-
esting information on the business of law. 
Kind Regards,  

Joek Peters 
President iGrowthLegal |LegalBusinessWorld™ is an 
iGrowthLegal product
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How Can You Really 
Differentiate Your 
Practice? 
By Patrick J. McKenna Principal, McKenna & Associates Inc.  

At a time when the demand for legal services is on a decline, the 
root of all successful strategy lies in being differentiated.  Your 
firm and your individual practice groups must all work at making 
themselves distinctive and intrinsically more valuable to clients. 

The curious irony is that most law firms go to great lengths to look 
like every other law firm.  In fact the common response that you 
are most likely to elicit from the management of any firm when 
first presenting a new concept, idea, or potential market opportu-
nity is: “Can you please give us a list of the other firms which are 
doing this?”  

Competitive advantage means getting out in front, by focusing on 
some area in which you can be distinctive, meaningful and un-
beatable.  But, rarely have I ever seen information on any law 
firm’s web site that identifies: “What Differentiates Our Firm.”  
By definition, if you are doing what everyone else is, you don’t 
have any advantage.  To test this thesis, let’s think for a minute.  
How different is what you are doing right now — the strategies 
that you are employing now — from the four or five key competi-
tors in your marketplace?   
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In strategy sessions with groups of partners I 
have often posed a simple question to the en-
tire group — a question I believe is reflective of 
the primary concern that occupies most 
prospective clients’ minds.  It goes like this: 
“Tell me please — as a prospective client, why 
should I choose you (your practice group / 
your firm); what makes you distinctive and 
what added-value can you bring to my busi-
ness matters — that I cannot get anywhere 
else?” The answers that I usually elicit make 
reference to the firm’s long revered history, 
the firm size and perhaps the geographic 
spread of offices, the diversity, community in-
volvement, the firm’s ability to be responsive 
and cost-effective, and so forth.  All very inter-
esting answers; but all less than compelling if 
you are the prospective client – largely be-
cause it is the same thing that you are likely to 
hear from every good law firm these days . . . 
we are different, but largely in the same ways 
everyone else is! 
The good news is that when you look at differ-
entiation, starting from a practice group per-
spective, many of your groups have something 
meaningful to offer.  The not-so-good news is 
that much of it is either hidden, understated, 
or (believe it or not) totally unrecognizable 
from partner to partner within the same prac-
tice group.  In other words, whenever I have 
discussed this at length with the members of a 
particular group, I continue to be amazed at 
how some partner may be doing something 
incredibly differentiating, that the other part-
ners in the very same group are totally un-
aware of. 

So, where do you start? 
What follows are a number of the elements, in 
no particular order of importance, that from 
in-depth discussions with clients, form the ba-
sis for meaningful differentiation.  No one par-

ticular component will provide you a silver 
bullet.  Your practice group’s meaningful dif-
ferentiation (and ultimately your firm’s differ-
entiation) comes from recognizing that what 
may make you truly distinctive and valuable 
emanates from having something to offer 
across a number of these areas. 

Exceptional Service 

Key Question: Please identify what it is that 
you do in the way in which you, as a group, 
consistently serve your clients that is per-
ceived as rare, valuable and different from 
what other competitive firms might offer? 

Check out a significant firm’s web site and you 
will see how they promote their use of tech-
nology, their hiring practices, even their phi-
losophy and principles but aside from the oc-
casional listing of clients served, there is little 
of any substance to how the firm will work 
with you as a client.  Going even further, some 
firms call it their client service principles while 
others label it their ‘Client Service Pledge’ but 
irrespective of the specific title, much of it is 
less than impactful.  

Too many firms rely on creatively worded 
prose to appeal to prospects and clients.  Here 
is but one example from a global firm: 
We pride ourselves on our creative, 'smart' 
way of thinking - whether it's in how we ana-
lyze instructions and set up our legal teams, 
how we find the optimal solutions to complex 
business issues, how we approach billing, 
how we service our clients' on-going needs 
and how we work with rather than just for 
them.  No matter how challenging or complex 
the mandate, we are not satisfied until we 
have delivered the highest quality, most 
commercially effective legal advice.
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Here is yet another example, from a firm set-
ting out their ‘Guiding Principles”: 

We are committed to providing consistently 
world-class legal services, as nothing less will 
suffice for the challenging matters our clients 
bring to us.  Clients do not come to us with 
easy questions, simple cases, or routine 
transactions.  Clients come to us because of 
our well-earned reputation for outstanding 
service delivered promptly. We pride our-
selves on finding innovative solutions to com-
plex problems that require us to draw on our 
full range of expertise and experience. 

The only problem is that after reading these 
two client service principles, while they seem 
to espouse all of the right words, I dare you to 
distinguish any one firm from any of the oth-
ers that champion very similar sentiments us-
ing very similar words.  Yet other firms make 
veiled attempts to draft and display what they 
must think are compelling arguments to retain 
their services:  
We understand that delivering the highest 
level of service means keeping in touch with, 
and being accessible to, our clients on a time-
ly basis.  Where appropriate, we use a senior 
lawyer/junior lawyer reporting relationship 
to ensure clients are able to reach a lawyer 
informed about their particular case and/or 
needs. 

These firms all love to couch their prose in 
terms like “we will make every effort,” ‘where 
appropriate,” “if you wish,” “as quickly as pos-
sible,” and “we will endeavor to.” 
Every research study conducted with clients 
shows that providing ‘Exceptional Service’ is 
one of the most powerful differentiators.  The 
difficulty comes where it must be consistently 
delivered by every single professional in your 

practice group – or firm.  In other words, most 
published client service standards are either 
hollow rhetoric or aspirational dreams, but 
they don’t become meaningful to clients unless 
and until you are prepared to make them ab-
solutely non-negotiable, minimum standards 
of performance.   

And therein lies the great hurdle!  It means 
that every attorney in the group must conduct 
themselves according to some governing stan-
dards and can no longer be autonomous – 
practicing as they see fit.  And of course, where 
this all falls apart is where lawyers are allowed 
to claim (and get away with) the assertion that 
their “clients are different!” 

That said, at a time when many firms preach 
“providing seamless service” there are some 
progressive practice groups that in striving for 
excellence, have differentiated themselves by 
setting out in writing and delivering to their 
clients, very hard and fast service standards, 
like the following: 

• We will determine with you, a ‘Preferred 
Communications Protocol’ and set out under 
what circumstances you would prefer a face-
to-face meeting, versus a telephone conver-
sation, e-mail or other mode of communica-
tion.  That written protocol, will then be 
communicated to every professional and 
support staff member serving your organiza-
tion. 

• We invite your in-house counsel to convene 
one special session semi-annually at our ex-
pense (airfare / hotel included) for the pur-
pose of briefing us on matters related to bet-
ter understanding your current business 
goals and new developments in your indus-
try.
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• We will have our IT professionals work di-
rectly with your IT professionals to deter-
mine how technology can be employed to 
our mutual advantage.  We will institute 
electronic data links to provide for commu-
nications, support, project management, 
work product retrieval, and on-line research. 

• We will, at no cost, debrief at the conclusion 
of every major case or matter, over $50K in 
fees -- with those lawyers and corporate ex-
ecutives deemed appropriate, in order to 
consider the future legal impacts of current 
business practices; to determine ways to 
avoid future litigation and liability; and to 
evaluate opportunities to accelerate the clos-
ing of transactions or resolution/avoidance 
of conflict matters. 

These practice groups have delivered these 
written standards to their clients as a means of 
both having their clients hold them account-
able and to constantly remind their group 
members of what is expected of everyone.  In-
credibly powerful . . . but do you have the will 
to act? 

Special Alliances/Contacts/Relation-
ships 

Key Question: Do you, as a group, have any 
favored relationships, contacts or alliances 
that confer a market advantage in that they 
would be perceived by prospects / clients as 
special and noteworthy? 

When contemplating this question groups will 
often mention some attorney who was a for-
mer General Counsel, or served as the local 
Bar President, or reference their firm’s mem-
bership in some international law firm al-

liance.  In certain instances, any of these might 
have some interest to clients, but there are not 
likely to truly differentiate you. There are 
some other areas that you might consider. 
While it used to be fairly common within the 
profession, there are still some law firms that 
enjoy the loyalty of a major corporate client.  
In one particular instance, a premier, super-
regional utility company uses one law firm for 
the vast majority of their legal work.  That re-
lationship has allowed the law firm to be ex-
posed to new areas of practice (climate 
change, solar and biomass technology) before 
many of their competitors and has been influ-
ential in attracting other prospective clients to 
use the firm’s services.  Are you the primary 
provider of service to a valued, loyal client that 
is widely perceived to be among the industry 
leaders and thereby reflects prestige on your 
firm? 

There are examples where firms have achieved 
recognition by being acknowledged in a 
unique way by their peers.  For example the 
Association of Corporate Counsel (Value Chal-
lenge initiative) have an internal program 
whereby they recognize those firms, who by 
way of nominations, have made great strides 
in controlling costs and are therefore held out 
as ‘Value Champions.’  Being identified by the 
ACC in such a manner can be a distinguishing 
credential. 
Firms have achieved an advantage from hav-
ing the endorsement of some critical govern-
mental body, perhaps an academic guru; or 
have developed close relationships through 
representing a particular trade organization.  
Clifford Chance advises regulators around the 
globe on the regulation of Islamic compliant 
derivative structures and benefits from being 
counsel to the International Swaps and
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Derivatives Association in relation to drafting 
the ISDA/IIFM Tahawwut Master Agreement, 
initially launched in March 2010. 

Some law firms have even pursued obtaining 
ISO 9000 certification – (or the international 
standard LAW 9000) a specialized quality 
management standard for legal practices.  
Concurrently, those corporations who have 
obtained their ISO 9000 designation are re-
quired to, wherever possible, use the services 
of other ISO certified vendors, thus conferring 
a strategic advantage on any firms who have 
obtained those ISO credentials. 

Distinctive Expertise / Service Offering 

Key Question: Do you offer any particular ex-
pertise or service to your clients that is truly 
distinctive, valuable and not readily available 
from most other competitive firms? 

These ten words appear in some form on a 
good number, if not the majority, of AmLaw 
100 and 200 firm websites: Known as the firm 
of choice for highly complex matters. 
Meanwhile, these days it is difficult to find any 
firm, who does NOT somewhere on their web 
site expound on their listings in Super 
Lawyers, Leading Lawyers Network, Best 
Lawyers in America, Martindale-Hubbell, or 
their prestigious fellows and various peer re-
view ratings.  A number of firms include 
quotes taken from Chambers, the Legal 500 or 
some other ranking: This pre-eminent prac-
tice is highly regarded for its extensive in-
ternational footprint and its presence on 
complex cross-border matters. These are all 
wonderful-sounding accolades, but hardly a 
convincing differentiator if every other com-
petitor also claims to have the same or similar 

credentials. One prominent firm even men-
tions their partnership philosophy: 
As of October 1, the firm had 193 partners.  
More than one-third of our partners have 
served in two or more of the firm's offices, 
and 88 partners are currently based in our 
offices outside the United States.  The firm 
remains dedicated to strengthening our prac-
tice primarily through internal growth – ap-
proximately 90% of our current partners 
joined the firm as associates. 
And again, this may be very interesting in 
terms of what is happening within the profes-
sion, but what does this really mean and 
where is the tangible benefit for clients?   
One also wonders how crowing about your Le-
gal Marketing Association awards or your Sil-
ver Inkwell website design resonates favorably 
with clients. So, with everybody professing to 
have the same expertise, how do you stand out 
in a crowded marketplace?   

Here are a few notable examples of firms that 
have differentiated their expertise and service 
offerings: 

• Distinctive Expertise: In a survey of more 
than 300 general counsel and in-house chief 
litigation officer Jones Day was named once 
again, as a member of the “2017 Fearsome 
Foursome” — the four elite law firm litiga-
tion practices that “corporate counsel would 
most like to have by their side in head-to-
head competition. 

• Industry Niche: Husch Blackwell is a 600-
lawyer firm that publically declared – “Un-
derstanding our client’s industry is at the 
core of how we function, starting with a 
transformation of our entire operation into 
industry teams.”
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• Online Service: The Clifford Chance Global 
M&A Toolkit comprises a growing collection 
of web-based transaction tools and in-depth 
analysis of the most important market and 
regulatory developments in M&A regimes 
across the globe.  It aims to bring clarity to 
the increasingly complex world of cross-bor-
der M&A and features special access to our 
leading cross-border M&A databases, infor-
mative videos, and access to a library of spe-
cialist publications covering the key issues in 
global M&A. 

• Ancillary Business: San Diego based Proco-
pio Cory’s incubator program, LaunchPad, 
assists entrepreneurs and start-ups in the 
formation, early funding, and growth of their 
companies.  The incubator, housed in Proco-
pio’s new Del Mar Heights office, providse a 
basic legal start-up package, collaborative 
workspace, specialized mentoring, counsel-
ing and contacts for entrepreneurs to grow 
their company and secure funding so they 
can take their endeavor to the next level 
within six to twelve months. 

• Value-Added: Federal regulators now recov-
er $17 for every $1 they invest* in fighting 
health care fraud and abuse.  So, it's no won-
der that this industry is at the forefront of 
U.S. enforcement activity.  Many providers 
live in fear that one day the FBI, OIG, or oth-
er investigators will show up at their door 
unannounced, demanding access to patient 
information and computer records, while in-
sisting on immediately interviewing key em-
ployees. When an emergency situation aris-
es, having the right legal and publicity re-
sponse immediately available is crucial to 
protecting your people, your reputation, and 
your bottom line.  We've got you covered.  

Our Health Law Emergency Management 
Team combines our health care compliance 
knowledge with the media crisis manage-
ment expertise of a leading communications 
firm.  Whenever trouble strikes, an expert 
crisis management team will protect you 
from a legal standpoint, and prepare you to 
convey your situation to the media, share-
holders, employees, and/or government offi-
cials in the most favorable light. 

The larger any market, the more specialization 
that takes place and the more specialized a 
firm must become if it is going to prosper.  For 
many, to be highly profitable today, you have 
to narrow your focus in order to stand for 
something in the prospective client’s mind.  
The firm that captures a lead in a new industry 
sector or legal services niche early can achieve 
a big advantage as that sector matures.   
One other related approach that a few firms 
have been using to differentiate themselves is 
by way of the concept of “thought leadership:” 

At Jackson Lewis, we wrote the book “Win-
ning NLRB Elections,” which is nationally 
renowned, and are regularly retained to advise 
and represent companies during NLRB “R” 
cases. Our representation of employers in 
thousands of NLRB representation cases and 
unit clarification proceedings has run the full 
gamut, including stipulations, significant con-
tested hearings (including new “micro-unit” 
and joint employer cases), post-election objec-
tions and appeals. 

Skadden’s 2017 Insights.  The firm tells their 
clients and prospects: We are pleased to pro-
vide our annual insights on the critical legal 
issues our clients may face in the year ahead.  
Many of these issues relate to the responses
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by governments, markets and business entities 
to the economic conditions and market insta-
bility of the past several years. 

Latham offers a ‘Knowledge Library’ which 
includes a number of Blogs, a bog of Jargon® 
for the financial community, various events, 
podcasts and webcasts, and some 2000 arti-
cles and briefings that you can sort through by 
industry, practice or geography. 

‘Proprietary’ Processes/Software 

Key Question: Do you provide your clients 
with any tangible and proprietary process, 
checklist, template, procedure or software 
program for effectively and efficiently han-
dling their legal matters? 

When one thinks of what might be described 
as a proprietary process, perhaps the best ex-
ample might be ‘the poison pill’ — invented in 
1982 by famed corporate lawyer Martin Lipton 
of Wachtell Lipton, and a practice that came 
into widespread use after the Delaware 
Supreme Court affirmed its legality in a land-
mark 1985 case.  Literally thousands of com-
panies have adopted poison pill plans in the 
years since then, either as a general policy or 
in response to takeover threats. 

 The benefits to the client of using the poison 
pill soon became obvious and “benefits to the 
client” are (once again) the key differentiating 
factor.   

For example, Baker Donelson is one firm that 
sets out very clearly identify the benefits from 
one of their offerings: 
LegalShift, LLC  - Legal project management 
(LPM) involves a systematic planning ap-

proach to the practice of law in order to clarify 
client expectations and establish budget ac-
countability.  LegalShift helps law depart-
ments better manage work through introduc-
tion of formal LPM concepts and solutions. 
LegalShift's affiliation with Baker Donelson - 
one of the first of only a few law firms interna-
tionally to invest in development of its own 
LPM program and supporting automation - 
allows LegalShift to make use of the Baker-
Manage™ solution set, inclusive of strategy, 
best practice processes, organizational refine-
ment and tools.  

BakerManage LPM Program Development & 
Training can help your law department estab-
lish and enforce an effective program for bet-
ter managing legal matters/projects. 

Another great example of a differentiating 
proprietary process is Seyfarth Shaw’s Lean 
Legal system. 
‘At Seyfarth, we are continuously looking for 
ways to meet our clients’ needs for value and 
efficiency while maintaining the high quality 
of our services.  That's why we created Seyfar-
thLean®, our proprietary, value-driven client 
service model, which combines the core prin-
ciples of Lean Six Sigma process improvement 
with project management and tailored tech-
nology solutions’.  For almost ten years, Sey-
farthLean has been unique to the legal profes-
sion and a contemporary approach to provid-
ing, delivering and managing client and legal 
services. For clients, SeyfarthLean creates tan-
gible results, including: More consistent, high-
quality legal services; increased efficiency; im-
proved communication and collaboration; 
right-sized staffing approaches; committed 
and transparent pricing; and reduction in 
overall cost of services.
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Cumulative Experience 

Key Question: When you think of your group’s 
total experience, what tangible, statistical, fac-
tual compilation of data would accurately cap-
ture and reflect what you have accomplished? 

In discussions with members of practice 
groups, as we explore what may differentiate 
them by way of their vast experience, I will 
hear things like: 
• We have relationships with many of the lead-
ing players in the health care industry. 
• Our team has extensive technology transfer 
and licensing experience. 
• We have served numerous Fortune 500 
companies. 

I can just hear some prospective clients think-
ing to themselves, “that all sounds very nice 
but . . . as evidenced by what?” 
The compilation of who you are and/or what 
you, as a group, have accomplished (think: 
specific number of Fortune 500 companies 
represented) can be very powerfully presented 

if made tangible, quantifiable, and proffered in 
a statistical framework. We need to remember 
that it is not what we assert that helps differ-
entiate us – “Our group’s high level of industry 
experience is consistently recognized as 
among the best.” What helps differentiate us is 
what we can prove – During the past 5 years 
we have had the honor of representing six of 
the ten largest hospitals in our State.” 

In fact, some firms do a good job of listing 
their “Representative Work” or “Key Repre-
sentations” by practice or industry area with 
some substantive specifics.  The point here, is 
that any firm can do a descent job of differen-
tiating themselves if they begin to look at their 
cumulative experience over some period of 
time.   
In other words, if your “individual” key repre-
sentations aren’t that significant (as compared 
to the example above), then perhaps present-
ing the total value of all the distressed asset 
sales that your group has handled over the 
past five years – now looks like a significant 
number!
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In 2015, we handled nearly 50 public offer-
ings and Rule 144A placements raising ap-
proximately $20 billion, for leading compa-
nies in life sciences, technology, financial ser-
vices, communications and other industries.  
Since 2004, we have served as counsel in 
more than 500 public offerings and Rule 144A 
placements raising a total of approximately 
$200 billion.  
(Wilmer Hale) 

In the last five years, we have assisted our 
clients in raising more than $17 billion of ven-
ture capital and in closing over 40 initial pub-
lic offerings, as well as hundreds of mergers 
and acquisitions with an aggregate transac-
tional value in excess of $600 billion.  
(Morrison Foerster) 

The interesting aspect of cumulative experi-
ence as a differentiator is that it takes some 
work to go back and examine your group’s 
client matters and begin to statistically com-
pile the results, and so – few groups ever 
bother to do it.  But those that do can present 
some impressive data for prospective clients to 
consider.  As one managing partner expressed 
it to me: ‘We kept track of our deals in Los An-
geles, to the point where it looked like we had 
bought / sold more than half the prestige 
properties downtown – and we had!  Every 
time we closed a prestige deal we gave a cus-
tom commissioned framed picture to the client 
as a closing gift.  And kept one for ourselves to 
put in the hall way for our department.  Every 
time a client, or agent / broker / title officer / 
lender / prospect / opposing counsel . . . any-
body . . . walked through our space they 
passed trophy after trophy.  We weren’t com-
peting to be in a field, we were confirming that 
we were already there.  Boy did that work! 

Social Evidence 

Key Question: What is it that satisfied clients 
are saying about you that they would be pre-
pared to codify and allow you to visibly dis-
close to others? 

There is an old adage that still rings true – 
“You are known by the company you keep.” 
People follow the lead of others – especially 
those who are similar to them and / or those 
whom they respect.  

I remember reading s study about how a group 
of researchers went door-to-door soliciting 
donations for a charitable cause.  On their sec-
ond attempt they displayed a list of local resi-
dents who had already donated to the cause.  
As time went by, the researchers found that 
the longer the donor list became the more like-
ly those solicited would be to donate as well.  
This supports what most sales professionals 
already know.  Testimonials or endorsements 
from satisfied clients work!  And they are es-
pecially powerful when the satisfied client and 
the prospective client share similar circum-
stances – location, industry, status, and so 
forth. 

While many firms will list their “Representa-
tive Clients” and many of those lists are very 
impressive, the typical sophisticated prospect 
knows full well that having a particular com-
panies name on the website does not guaran-
tee that the firm did groundbreaking work for 
that company.  They may in fact be one of just 
a number of law firms across the country that 
purports to represent this particular Fortune 
500 entity, when in fact most of the work done 
was pretty routine in nature. One prominent 
New York-based firm makes this claim:

 � • eMagazine • www.legalbusinessworld.com 16



Our clients, many of them industry and global 
leaders, rely on the exceptional, collaborative 
service we deliver through our 10 offices 
worldwide.  Their success is our core focus.  
Following is a sampling of feedback from our 
clients about our work with them. This is then 
followed by numerous quotes – BUT without 
ever mentioning a single client by name – so 
we are expected to take these at face value.  
Nice try! 

Alternatively 300 lawyer Reinhart Boemer 
Van Deuren is but one firm that posts numer-
ous impressive client testimonials on their 
website, mainly from company Chairman, 
presidents and CEOs: “Reinhart attorneys not 
only understand our board dynamics, they 
understand what the issues are. They help us 
develop unique solutions that are a good fit for 
our institution. That comes from time – un-
derstanding, listening and developing this mu-
tual respect.” Kevin Poorten, President and 
CEO – KishHealth System. 

Conclusion 
Perhaps it helps to know, but should not pro-
vide justification, that those in the legal pro-
fession are not alone in this struggle to ade-
quately differentiate themselves.  Deloitte 
Consulting’s CEO, when asked “what do you 
view as Deloitte’s main differentiators from 
your competitors?” responded in an interview: 
‘We are not affirmed or defined by comparing 
ourselves to someone else.  There are a lot of 
firms out there that are wonderful at what they 
do, and that is wonderful for them.  We are 
unique.  We produce insights that produce re-
sults.  We are a firm that has world-class in-
sight on various topics, whether it’s a large 
merger, transformation, a large human capital 

issue or finance . . . we have insights, but we 
also have the ability to take the insights and 
help our clients execute on them.  This is a 
unique capability that we have’ 
All of this should causes any firm to really soul 
search what it is, and recognize what it is not; 
what it can do, and what remains aspirational 
and not a true definition today of what it 
wants to be.  Cut out the aspirational delusion.  
Build on the strength of what you are, in accu-
rately defining your advantages.  Then get to 
work laying the bricks for all the other things 
you want to be, the things you should be. 
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Digital Fluidity 

By Prof.dr. Rudy Moenaert MBA, Professor 
Strategic Marketing and Academic Director  
Master of Marketing program at Tias School for 
Business & Society.

No Line on the Horizon 
Our world is in a state of constant disarray. Let's 
not blame it on Trump, Putin or Farage. It is the 
incessant influx of digital innovations that leaves 
us flabbergasted each time we view the technol-
ogy section of The Financial Times. 
The weekly flood of digital gimmicks makes us 
believe we are living in a gadget economy. 
Robert Gordon argues in The Rise and Fall of 
American Growth that the multitude of innova-
tions we are witnessing today do not measure up 
against the breakthrough innovations of the 
past. That discussion misses the point entirely, 
however. It is irrelevant how contemporary in-
novations such as Oculus Rift and Amazon Echo 
stack up against the discovery of antibiotics, CT-
scanning and the steam engine. For these are 
riveting times, where industries are disrupted as 
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never before. The state of the economy is flu-
id: the dominant business concept in many 
industries is under attack, while the configura-
tion of the new dominant business recipe re-
mains elusive, fuzzy and often completely un-
defined. 
The New York Times described it as follows in 
its own innovation report a couple of years 
ago: "Transformation can be a dangerous 
word in our current environment because it 
suggests a shift from one solid state to anoth-
er; it implies there is an end point." In the 
words of U2, there's no line on the horizon. 
Mind you, whenever we coin the term digital 
business, it may refer to (1) digital media (e.g., 
websites, blogs, content marketing, social me-
dia, crowdsourcing), (2) digitally enabled 
markets (e.g., e-commerce, EDI, auctions, 
crowdfunding), (3) digital products (e.g., digi-
tal radio, games using augmented reality, on-
line streaming, cloud services) and (4) digital 
business processes (e.g., CRM, ERP, 3D-print-
ing, data mining, precision agriculture). Thus, 
digital business advances on four fronts simul-
taneously: media and markets, products and 
processes (M2P2). 

The Forces that Shape Digital Fluidity 
First and foremost, the consumer/client is a 
formidable force in digital transformation.  

1. Savvy consumers are eager to test out novel 
offerings. New pricing strategies such as 
freemium pricing enable the swift adoption of 
innovative propositions. Consumption pat-
terns change drastically. We nowadays con-
sume music, movie series and journalism 
completely different as compared to 10 years 
ago. 

2. The world has become a village. Consumers 
connect globally through loosely coupled and 
highly diverse networks. The brawl between 
supporters and critics of Trump has taken on a 
global dimension. Provided people are on so-
cial media, there are only four degrees of sepa-
ration between two randomly chosen persons 
on this planet. "When considering another 
person in the world, a friend of your friend 
knows a friend of their friend, on ave-
rage” (Backstrom et al., Proceedings of the 4th 
Annual ACM Web Science Conference, 2012).
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3. There is no stopping to the rise of user-gen-
erated content. The social media have given 
each and everyone willing to participate in the 
global discussion a versatile tool to express 
themselves. 

4. Transparency and trust have become con-
stituents of the modern consumer communi-
ties. Unfortunately, group cohesiveness within 
ideological communities has also given rise to 
fake news, and triggered some of the biggest 
political upsets in recent times (Brexit & 
Trump). 

Creators 
The second force concerns the creators, i.e., 
the organisations, institutions and people that 
build or enable the technologies. 

5. What makes the current era of application 
so peculiar is, as was powerfully synthesized 
by General McChrystal in Team of Teams, the 
combination of speed and interdependence of 
innovation. Artificial intelligence and big data, 
mobile and Internet of Things, they evolve 
frantically, continuously reinforcing each oth-
er. 

6. Because of network externalities, marginal 
costs approaching zero, and lock-in effects, 
digital innovations create the perfect breeding 
ground for winner-takes-all outcomes. In 
Sapiens, the magnificent story of humankind 
by Yuval Noah Harari, the author states that 
empires "rule over a significant number of 
people" and are "characterized by flexible 
borders and a potentially unlimited appetite." 
By all means, Facebook, Amazon, Google have 
truly become digital empires. 

7. Notwithstanding the incredible scale that 
some companies have realized, they still offer 

hyper-individualized information. A Face-
book-account can give you a much more fine-
grained insight into the issues a person found 
important right before he or she died than a 
well-informed undertaker. 

Hyper-scale and hyper-targeting are 
no longer mutually exclusive. 

8. It is impossible to overstate the impact of 
the catalysts: regional heritage (Silicon 
Valley!), enabling consultants and digital 
evangelists. Concerning the latter: I have been 
studying innovation for over three decades 
now, but I cannot recall ever having witnessed 
such an unstoppable flood of unsubstantiated 
advice by self-proclaimed thought-leaders. 
Digital has become a religion, we believe the 
future before we have assessed the evidence. 

Gladiators 
The gladiators are the third force, they are the 
competitors and complementors in your mar-
kets.  

9. You and your competitors are constantly 
assessing how digitization may improve effi-
ciency or differentiation, offer possibilities for 
disintermediation or even diversification. Dis-
intermediation and reconfiguration of chan-
nels and market structures is a constant 
theme. 

10. Digital innovation turns often markets into 
arenas, where the roles of the participants are 
fundamentally redefined as the game moves 
on. Former Intel CEO Andy Grove wrote Only 
the paranoid survive, only to discover that 
Qualcomm has now conquered the mobile 
chip market. Industry participants have be 
come gladiators in the arena. Much like
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Russell Crowe in Gladiator, gladiators can 
compete or cooperate, leave the arena, or re-
turn, be a spectator or engage. 

Tell me, does Tesla compete in the car 
industry, the battery industry or the 
information industry? 

11. The quintessential question in the digital 
arena seems to be: who owns the end cus-
tomer? Uber and Airbnb have shown the way: 
Look Mom, No Assets! Digital empires are 
built with amazingly few physical assets but an 
incredibly strong emotional asset: ownership 
of the virtual interface with the end customer! 

12 Many entrepreneurs dream to become the 
new unicorn, overthrowing existing industries. 
The new kids on the block morph into power-
houses and rattle the foundations of the indus-

tries they are disrupting. Entrenched compa-
nies must constantly re-invent the core of their 
business recipes and the culture of their orga-
nization. 

Regulators 
Finally, there are the regulators, i.e., the insti-
tutions that design the policies and legal 
framework governing digital business. They 
face tough times. 

13 Technological evolution outpaces the speed 
of the legal system. The loopholes in legisla-
tion enable the start-up of new business mod-
els such as Uber and Airbnb, who build mas-
sive scale rapidly. The entrenched competitors 
such as taxi services and hotel operators must 
continue to operate within the strict confines 
of the law. This offers opportunities for 
shrewd companies – poacher turned game-
keeper! 
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14. Governments try to capture the rewards of 
digitization without the pains of technological 
substition. In The Second Machine Age, MIT 
scholars Brynjolfsson and McAfee refer to this 
as the bounty and the spread, respectively. 

Governments must exercise a difficult regula-
tory dance, continuously tweaking and blend-
ing moderation and stimulation. 

15. There is a strong concern about privacy 
and ethics. Evidence suggests, however, that 
the very concept of privacy itself has been re-
defined. For a couple of pennies, people are 
willing to sacrifice their privacy in order to ob-
tain a cheaper car insurance. 

16. The sovereignty of the nation states is be-
ing challenged by digital players. Tim Cook 
openly stated to a US Senate committee that 
Apple "complies with the spirit of the law." 
Try that lame excuse next time you have been 
handed an speeding ticket. 

Chapter 1, Page 1 
Trying to predict the future seems to be a fu-
tile exercise. Twenty years ago, Wired Maga-
zine offered 101 advices to save Apple. Num-
ber 1 on the list? "Get out of the hardware 
business". Ten years ago, the equally re-
spectable New York Times stated categorically 
that the iPhone would not be a BlackBerry 
killer. "The uncertainty that shrouds the fu-
ture is not so much a veil as an iron curtain. 
In the current state of scientific knowledge, it 
cannot be penetrated. There is ample oppor-
tunity at any point in time for any firm, no 
matter how large, to fail" (Paul Ormerod in 
Why Most Things Fail) The closest most of us 
will get to predict or create the future is most 
likely to create predictions about the future. 

That sounds like a dangerous rain dance. 
However, in the words of Alec Ross in The 
Industries of the Future we are still in 
Chapter 1, Page 1. Digitisation has merely 
started! We must prepare for the future!  
That is the subject of my next article: "Cop-
ing with Digital Fluidity”. (an an-
nouncement will be published on Legal-
BusinessWorld. 

About Prof. Dr. Rudy Moenaert MBA 
Rudy Moenaert holds a licentiate degree in 
applied economic sciences from the Universi-
ty of Antwerp (cum laude), and an MBA from 
the same university (magna cum laude).  He 
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Ghent (Faculty of Economics and Business; 
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and Nyenrode Business Universiteit (Breuke-
len, the Netherlands).  He has also been a vis-
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In the Picture 
Mark A.Cohen on 
The Legal Industry’s Diversity 
Problem, Why It Matters And 
What’s Being Done About It 

In this article Mark refers to: The All-Out Assault On The Rule Of Law 
and BigLaw’s Gender Diversity Problem Is The Traditional Model Itself. 
(Both articles are published in this special)
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The Legal Industry’s 
Diversity Problem  
Why It Matters And 
What’s Being Done 
About It   
By Mark A. Cohen, CEO Legal Mosaic

At a time when the rule of law is under siege 
(See second article in this special) it is critical 
that the defenders of our legal system—lawyers 
and the judiciary—reflect the diverse society 
they represent. This applies not only to the 
United States but also to democracies around 
the world whose demographics have changed 
dramatically during the last few decades. Diver-
sity is an antidote to parochialism, bigotry, and 
the perception that the legal system favors one 
group to the exclusion of all others. That percep-
tion undermines the rule of law that is the cor-
nerstone of democracy. Diversity is as important 
to society as it is to diversity candidates individ-
ually. Greater diversity will support sagging 
public confidence in the equal application of 
law. Public perception—if not the reality—of a 
more level playing field is advanced by diversity. 
Our justice system will be viewed more positive-
ly when those charged with its enforcement are 
more representative of the populace.
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Diversity promotes cultural awareness and 
fosters greater understanding between and 
among social groups. This is especially impor-
tant in polyglot democracies whose institu-
tions are being challenged by those who prefer 
“the old order” and a more homogeneous pop-
ulation. It’s critical that all segments of the 
population have a vested interest in our justice 
system and a belief that—however flawed—the 
legal system is accessible and fundamentally 
fair. Corporate America recognizes the impor-
tance of diversity to advance cultural and 
business objectives. So it’s not surprising that 
corporate legal departments have a better di-
versity track record than law firms.  And while 
many law firms “talk the talk” by creating di-
versity initiatives, the data suggests that they 
don’t “walk the walk’ in its implementation. 
Diversity is not simply about numbers; it is 
about a commitment to a culture of inclusion. 
This is true at the individual, corporate, and 
societal levels. A society where all have a stake 
and where access to justice and the rule of law 
extend to the entire population is essential to 
maintaining democracy.  

Law Firms Have A Lamentable Diversi-
ty Scorecard 
A 2016 survey of more than 1,100 U.S. adults 
conducted by Repass Research and McGinn & 
Co., a reputation management firm, found that 
law firms ranked last among 11 industry 
groups in the public’s perception of commit-
ment to hiring and retaining diversity candi-
dates. The negative perception is supported by 
marketplace data. Between 2007 and 2015, for 
example, there was a decline in the number of 
black attorneys in large law firms. The Minori-
ty Corporate Counsel Association and Vault.-
com study also found the number of Asian-
American lawyers receiving promotions in 
2014 was less than in 2007. The senior man-

agement statistics for these groups are even 
worse. No wonder talented diversity candi-
dates are shying away from legal careers.  
Women, who now comprise about half of the 
entering US law school population, have fared 
only slightly better. Like other diversity attor-
neys, they confront an incumbent law firm 
partnership model that was built for (white) 
men for men. While the gap in pay disparity 
between female and male attorneys has nar-
rowed during the past decade, the Glass Slip-
per Report confirms that the playing field is 
not level. Female attorneys still make only 
87% of their male counterparts. Women com-
prise only 20% of partners at large firms and 
just 4% of large firm managing partners. The 
glass slipper is accompanied by a glass ceiling.  

Corporate Legal Departments Have A 
Better Diversity Record—Why?  
Diversity candidates fare slightly better in 
large corporate legal departments than in law 
firms. The delta can be explained by the tradi-
tional law firm partnership model and its em-
phasis on business origination as the key crite-
rion for reward/advancement. Diversity 
lawyers are generally neither encouraged to 
generate business nor are they likely to “inher-
it” it from retiring partners. They also suffer 
from a dearth of mentorship (even worse than 
the general associate population) and client 
contact—another systemic challenge con-
fronting young lawyers in large firms.  

Simply put: BigLaw’s diversity problem is 
rooted in the traditional partnership model 
itself. (See the third article in this Special)  In 
contrast, large corporations—and their legal 
departments—have come to realize the many 
benefits of a diverse workforce. Many now 
demand that their outside law firms follow 
suit. A number of  different steps taken
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by corporate counsel and procurement de-
partments reflect corporate commitment to 
ensuring that their outside legal providers de-
ploy a diverse workforce. It’s worth taking a 
closer look at some of these measures since 
they are likely to become standard practice.   

It’s A Buyer’s Market, And Corporate 
Departments Are Exerting Leverage 
Most large law firms have diversity initiatives 
in place. But it’s one thing to adopt a diversity 
program and another to be aggressive in its 
implementation. The data confirms that law 
firm diversity programs have generally been 
more window dressing than reality. That is 
likely to change soon as several leading corpo-
rations are taking affirmative action--word-
play intended-- to promote diversity among 
outside counsel.  

What began as diversity questions in RFP’s 
has now morphed into aggressive legal pro-
curement policies. Microsoft, for example, of-
fers annual bonuses to its outside law firms 

intended to increase diversity in partnership 
and firm leadership roles.  

Hewlett-Packard (HP) has adopted the stick 
rather than Microsoft’s carrot approach. Kim 
Rivera, HP’s chief legal officer, recently an-
nounced the company’s new get-tough-on –
diversity policy with outside counsel. It applies 
to all US-based law firms with 10 lawyers or 
more retained by HP. After a one-year phase-
in period, HP will impose up to a 10% hold 
back of firm fees if certain diversity require-
ments are not met.  

To comply, firms must have at least one di-
verse firm relationship partner regularly en-
gaged on billing and staffing issues or at least 
one woman and one racially/ethnically diverse 
attorney, each performing or managing at 
least 10% of hours billed to HP.  

Corporations are committed to diversity be-
cause of its positive impact on corporate cul-
ture and the bottom line. The corporate

 � • eMagazine • www.legalbusinessworld.com 28

Listen or download the podcast ‘a Conversation with Mark A. Cohen: Click Here

http://www.legalbusinessworld.com/broadcasting
http://www.legalbusinessworld.com/broadcasting


performance/reward structure and culture 
promotes diversity. MetLife’s Global Women’s 
Initiative is an example of a multi-pronged 
approach to diversity taken by major U.S. cor-
porations. This is antithetical to law firms 
whose traditional partnership structure—if not 
its DNA—has done little to attract and advance 
diversity candidates.  
Why have law firms been so slow to change? 
Short answer: to effect meaningful change 
would necessitate making material adjust-
ments to the firm reward structure. It would 
also require an investment in the firm’s future 
funded principally by older partners who tend 
to embrace a “future is now” approach since 
they have no long-term financial stake in the 
firm. At a time when profit-per-partner (PPP) 
is the lifeline (and, paradoxically, the ruin) of 
firms—enabling them to attract big-book lat-
erals and have the upper hand in mergers—
that’s not likely to happen. So, absent the stick 
approach wielded by HP, it’s doubtful that 
most large firms will commit to aggressive di-
versity implementation.  

Conclusion  
A commitment to diversity is critically impor-
tant to society at large and to the legal profes-
sion in particular. As public confidence in our 
legal system—law enforcement, access to legal 
representation, equal enforcement of the law, 
and the judicial process—continues to erode, a 
more diverse “face of justice” is essential. It 
would help to bridge the “we/they” gap be-
tween large segments of the population and 
the legal system as well as narrow the divide 
between and among different segments of the 
population. For the legal process to be effec-
tive, there must be near-universal buy-in. Di-
versity is a key element in that process.   

Those charged with enforcing, advancing, and 
interpreting the law should more accurately 
reflect the diversity of the society they serve. 
Diversity in the legal vertical—not just num-
bers but a true commitment to a culture of in-
clusion-- will restore confidence in our legal 
system and fortify the vital role it plays in 
democracies around the globe.

Read or download Mark’s eBook: Click Here
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The All-Out Assault On The Rule Of Law
   
By Mark A. Cohen 

The rule of law is the foundation that supports 
the pillars of our democracy. It creates a social 
contract and is the arbiter of disputes as well 
as the insurer of basic human rights. Lofty 
stuff, but what exactly is the rule of law? The 
World Justice Project offers a four-pronged 
functional definition. 

1. The government and citizens are account-
able under the law. 

2. The laws are clear, just, and applied evenly 
to protect fundamental rights, including 
core human rights. 

3. The process by which the laws are enacted, 
administered, and enforced is accessible, 
fair, and efficient. 

4. Justice is delivered timely by competent, 
ethical, and independent representatives 
that reflect the makeup of the communities 
they serve. 

There is a growing body of evidence depicting 
stress cracks in the rule of law. If the damage 
is not repaired, our tripartite system of Gov-
ernment, civil rights, elections, free press, etc.
—will be replaced by a very different social or-
der. Democracy is neither guaranteed nor ab-
solute, and it ceases to exist without the rule of 
law. Lawyers and an independent judiciary are 
the rule of law’s ultimate defenders as well as 

the masons to restore it. They are locked in an 
expanding, unrelenting assault on the rule of 
law coming from multiple fronts and in old 
and new ways. 

How Bad Are Things And What Can Be 
Done To Fix Them? 
 Our country has an acute access to justice cri-
sis– the vast majority of individuals and small 
business that need legal assistance are denied 
counsel due to sky-high prices. When most 
people-and small businesses- cannot afford a 
lawyer even when they desperately need one, 
confidence in our legal system wanes. The per-
ception is that only the wealthy can afford a 
lawyer, and real ‘justice’ is reserved for the 
rich or connected. Fortunately, there are fixes 
to the access to justice crisis. Advances in 
technology, new legal delivery models, a focus 
on process, and a surfeit of unemployed and 
underemployed lawyers provide an opportuni-
ty for affordable legal representation for the 
many millions of Americans in need of it. This 
will help to restore public confidence in the 
legal system—and lawyers. It will also ease the 
suffering that often results from pro se repre-
sentation—or forfeiture of rights – in a range 
of life-altering situations that includes evic-
tion, discrimination, immigration matters, di-
vorce, etc.



Law enforcement agencies are frequently un-
der suspicion and attack. The rift between 
those charged to ‘protect and defend’ and the 
public they serve has widened in recent years. 
Likewise, public perception of equal enforce-
ment, rights, and protection under the law has 
eroded. There are no quick fixes. A return to 
‘beat cops’ who know and are known to the 
community, more diversity in law enforce-
ment, better community relations between law 
enforcement and the citizenry, and sentencing 
parity is a start. 

Millions lack legal recourse for fear that to 
seek it might result in legal proceedings, de-
portation, or retribution from criminals. Hu-
man trafficking has reached alarming levels, 
and a significant segment of the population 
live in a sub-society outside the rule of law. 
This deprives millions of basic human rights, 
emboldens criminals who pray on them, and 
creates a growing shadow society that is de-
tached from the mainstream. This erodes the 
rule of law for all and poses multiple threats to 
society. The rule of law applies to all who are 
here—even those who may have circumnavi-
gated it upon arrival. 

Social Media’s Impact on The Rule of 
Law 
Social media serves many salutary purposes 
and poses challenges, too. Social media has 
created a powerful court of public opinion that 
threatens to undermine the judicial process as 
society’s arbiter of justice. Snippets of human 
interaction are captured on a smart phone or 
other device and go viral in minutes. This cre-
ates an instant, powerful, quickly scalable, and 
often biased court of public opinion. Social 
media is unfettered by rules of evidence that 
weigh credibility, materiality, and prejudicial 

impact. Social media is wildly popular because 
it is accessible, fast, unfiltered, and largely de-
void of rules—the antithesis of the deliberate-
often snail like pace of the judicial process. 
Social media has become a people’s court, 
shaping public opinion by providing a snap-
shot rather than a montage of human interac-
tion and lacking truth filters. Social media also 
can serve as a global bullhorn for ‘leaks,’ mis-
information, and propaganda. There are no 
easy fixes.  

Technologists, social scientists, media experts, 
legislators, and lawyers—among others– must 
create inter-disciplinary guardrails for social 
media to insure—among other things—that it 
does not subvert the judicial process. Social 
media is a new frontier in establishing appro-
priate boundaries for free speech as well as en-
suring that the court of public opinion does 
not eclipse the judicial process as the arbiter of 
the social contract. 

The Executive Branch And The Assault 
On The Rule Of Law 
The President is using his bully pulpit—and 
Twitter—to continue a withering, fact-chal-
lenged assault on the already vulnerable insti-
tutions that support our democracy. This 
proved to be an effective campaign tactic.  But 
the President of the United States applying a 
wrecking ball to our institutions is something 
altogether different and alarming. His fre-
quent references to ‘so-called’ federal judges 
(his older sister sits on The Third Circuit Court 
of Appeals),  ‘the enemy of the American peo-
ple’ mainstream press, and a dismissive re-
sponse to the intelligence community’s deter-
mination that Russia intervened in the recent 
election is nothing short of an Executive 
Branch assault on the rule of law. 

In
 th

e 
Pi

ct
ur

e

eMagazine • www.legalbusinessworld.com • �31



Fiery, fact-agnostic proclamations and ready 
assignment of blame for the scapegoat du 
jour fails to address why so many people feel 
left behind, bewildered, and susceptible to 
propaganda that promises easy fixes. Phrases 
like ‘draining the swamp’ are thinly veiled calls 
to eliminate established processes and safe-
guards and to create new ones–without inter-
vention by ‘so called’ judges, the ‘dishonest 
media’ or political opponents. This is not the 
America we learned about in grade school 
civics class. 

Conclusion 
The President’s withering rebukes of federal 
judges Curiel, Robart, the Ninth Circuit Panel 
that unanimously ruled against his ‘Muslim 
ban’, the entire Ninth Circuit, and others who 
interpret the law in a way inconsistent with his 
agenda, cannot stand. The independence of 
the Judicial Branch is essential to our rule of 
law and our democracy. Imagine if it had 
been Bush v. Trump rather than Bush v. Gore. 
Al Gore disagreed with the divided Supreme 
Court’s majority whose ruling handed the 
Presidency to his rival, George W. Bush. Yet 
Gore vigorously defended the judicial process
—and the rule of law– by swiftly and unequiv-
ocally voicing his acceptance of the Court’s de-
cision. Would Donald Trump have acted simi-
larly? The judicial branch must hold its 
ground, and the legislative branch should be 
its ally—not by endorsing specific court deci-
sions but by ensuring the judicial branch’s 
freedom to render them. This is not about pol-
itics but process. 

Several law schools are offering courses on the 
rule of law. Lawyers are volunteering to de-
fend it. The judicial branch has already evi-
denced a commitment to elevate process over 

politics. The legal profession is reminding the 
public that for all its flaws it serves a vital role 
in our democracy as the defender of the rule of 
law. And it serves that role for everyone. Free 
of charge.
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Anyone remember the Jerry Reed song, “She 
Got The Goldmine, I Got The Shaft”? The 
country crooner garnered a Grammy for 
singing about the inequitable upshot of his di-
vorce. That song came to mind when I read the 
recent Law 360 “Glass Slipper Report” on 
women in law firms. Perhaps a female lawyer 
with a good voice and an ability to strum could 
reprise Reed’s tune and call it: “He Got The 
Corner Office and I Got The Door.” Female 
lawyers still get the shaft. Why? 

“Same Old Song and Dance” 
Law’s playing field has been anything but level 
as far back as I can remember. My first experi-
ence with the profession’s gender bias came 
decades ago when I was a young Assistant 
United States Attorney. Not only were male 
Assistants routinely assigned the high-profile 
cases (confession: I was a prime beneficiary), 
but also female AUSA’s were paid less. On sev-
eral occasions when I was in court with a fe-
male AUSA—and this was federal court—
judges would refer to my colleague as “young 
lady,” or comment upon her appearance. 
There were AUSA’s and “female AUSA’s.” 
Things were even worse when I entered pri-
vate practice in the go-go days of the early 
eighties. One of my partners, a woman, would 
tell me that her biggest challenge preparing for 

an opening statement was what to wear. As a 
recovering trial lawyer, I understand that ju-
rors—and judges—are influenced by dress and 
appearance. But it’s a much bigger issue for 
women than men. And it’s one where female 
lawyers were hard pressed to win– their out-
fits either made them “too pretty” or “like a 
guy in a boxy suit.” And did I mention that 
same female trial lawyer (an anomaly then), 
one of a handful in our firm, earned signifi-
cantly less than her male “partners” with simi-
lar experience and billings? I remember asking 
about that at a compensation meeting and be-
ing told, “She doesn’t need to make more; her 
husband has a big job on Wall Street.” 

But that was back in the mid 1980’s, and this 
is now. Yogi Berra might say “it’s déjà vu all 
over again“ because—remarkably—things have 
not changed all that much. It’s just that the 
concrete barriers for women are now adorned 
in ivy–the wall remains but its appearance has 
been softened. The Glass Slipper Report lays 
out the indictment. Female attorneys still 
make only 87% of their male counterparts. 

Women comprise only about one-fifth of part-
ners at large law firms. And just 4% of BigLaw 
managing partners are female. The statistics 
are especially perplexing (vexing, too) at a

BigLaw’s Gender Diversity Problem Is The 
Traditional Model Itself   
By Mark A. Cohen 
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time when BigLaw’s clients- the Fortune 500 
and other large companies-are pushing hard 
on internal diversity as well as with vendors. 

Corporate Legal Departments and Law 
Firms 
Corporate legal departments are seen to be 
more welcoming to female attorneys than law 
firms. For example, approximately one quarter 
of Fortune 500 legal departments have female 
GC’s, and that number is rising. And more 
women are assuming leadership roles in those 
departments than at law firms. What are the 
reasons for this divergence? 

For one thing, it’s a company mandate—the 
client demands it. Another reason is that busi-
ness generation, the sine qua non for law firm 
advancement, compensation, and influence, is 
not in play. It’s not, of course, that women are 
not or cannot be rainmakers. But they are far 
less apt to be encouraged to take on that role 
at law firms and even less likely to “inherit” 
business from a retiring firm partner. Also, 
law firm culture—let’s call it DNA—is built on 
a business model that enshrines billable hours 
(regardless of efficiency or outcome), and the 
more “available” one is, the better. Transla-
tion: women have historically been “punished” 
for maternity leave, childcare, and a host of 
other work-life balance issues. 

Then there’s the more subtle-but perceptible- 
partner mindset that women won’t “sacrifice” 
the way men do. And when women do forego 
other things for pursuing the vanishing gold 
ring of law firm partnership, they are often 
criticized for their one-dimensional approach 
to life. “Bed checks” to see who is at the of-
fice—usually for reasons having nothing to do 
with client service-persist and are even more 

of an absurdity with today’s technology that 
creates mobile work environments and pro-
vides greater flexibility when it’s done. 
BigLaw was architected by men for men. And 
while some firms are making considerable ef-
forts to level the playing field and to right past 
wrongs, their structure, reward system, and 
deeply embedded resistance to change mili-
tates against rapid progress. 

Diversity Will Predominate When The 
Partnership Model Doesn’t 
Diversity will be achieved when the traditional 
law firm partnership model has its sunset. 
That applies not only to women but also to 
other minority groups for whom the current 
hand is a tough one to play. Less focus on 
pedigree and socio-economic homogeneity 
and more attention to exposure, development 
and mentorship will help to level the playing 
field. And even if this is a departure from es-
tablished firm culture, there’s a pragmatic rea-
son for changing it: business. Clients are final-
ly getting serious about vendor diversity. And 
that’s because it’s good business for them, too. 

When I co-founded Clearspire almost a decade 
ago, we saw the opportunity to tap into a rich 
talent pool of lawyers that had been systemati-
cally marginalized by large firms. Women, of 
course, were at the top of the list. I was ad-
monished that by hiring too many women we 
might create an unfavorable image as “the 
mommy firm.” That bogus concern was round-
ly rejected, and Clearspire had little problem 
attracting top talent and achieving a diverse 
crop of attorneys. Why? Our structure was 
very different than BigLaw. Attorney perfor-
mance/advancement was not predicated on 
origination or number of hours but on exper-
tise and efficiency.
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Bill Henderson recently wrote a thoughtful 
paper entitled, “Solving the Legal Profession’s 
diversity Problem.” The crux of his thesis is 
that there is really no “system” for creating 
successful lawyers and partners. He proposes 
a remedy that includes: doing away with pedi-
gree emphasis; not equating motivation with 
hours; ensuring experience with high-quality 
assignments; providing training and feedback; 
and mentorship. Sounds right to me. 

Conclusion 
The ascendant role of in-house counsel; the 
flat demand for law firm services when overall 
legal spend is rising; the proliferation of legal 
service providers; significant investment in 

technology driven companies in the legal 
market, and recent activity by the Big Four 
portend accelerated change in legal delivery. 
Their structures differ from law firms and are 
premised on very different criteria for admis-
sion, contribution, advancement, and reward 
 This will be a diversity accelerant and an an-
tidote to an incumbent partnership model that 
no longer serves clients or most lawyers very 
well. 

Author’s Note: Since writing this, Cravath has 
appointed a woman, Faiza Saeed, to lead the 
firm. Congratulations to Ms. Saeed and the 
firm upon this significant appointment.

Mark A. Cohen 
I have had a forty year career in the legal field. For thirty years, I was a civil trial lawyer and tried 
57 major civil cases. My clients included the United States of America (while serving as an As-
sistant United States Attorney), four foreign sovereign governments, and approximately 60 For-
tune 500 companies. I also served as outside general counsel to three insurance companies and 
as Receiver of an international aviation parts company overseeing operations on four continents. 
I then became an entrepreneur, focused on driving greater client focus, efficiency, and value in 
the delivery of legal services. I founded Qualitas, an early legal process outsourcing company, 
and later became a Co-Founder and Managing Director of Clearspire, an internationally recog-
nized law firm and legal service provider. Teaching—especially skills 
necessary in today’s marketplace—is another passion. I am a Distin-
guished Lecturer in Law at Georgetown where I devise and teach profes-
sional competency courses and mentor students. I have spoken widely at 
educational institutions, global legal conferences, and private companies 
including: Harvard Law School Speaker Series, Reinvent Law, and 3M’s 
Global Legal Alignment Summit. My writing focuses on changes in the 
legal ecosystem and, more particularly, on the melding of legal, techno-
logical, and business process expertise in legal delivery.
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Take the 
guesswork out 
of choosing 
your lawyer 
Interview with Daniel Binsbergen, CEO and Co-
Founder Lexoo (London, UK)

Daniel, you are the co-founder of Lexoo. I 
am sure many people in the UK know 
about your activities. But for those who 
don’t what is Lexoo? 
Based in London, Lexoo is Europe’s largest cu-
rated legal marketplace. Lexoo enables business 
of all sizes (SMEs up to in-house legal teams) to 
access a global panel of over 300 ex-big firm se-
nior associates and partners who now operate 
on a low-overhead basis, saving over 50% on 
equivalent larger firm rates. Lexoo rigorously 
vets the lawyers on its panel and accepts only a 
small minority of applications. Although we 
started out in the UK, we now have lawyers all 
over the world, who are all ready to quote com-
petitive fixed fees and are happy to be reviewed 
after completing a job.
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Before starting Lexoo I worked as a senior as-
sociate at De Brauw. During my time as a 
lawyer I noticed that most firms still operate 
antiquated business models, based on the bill-
able hour. This isn’t great for clients (very un-
predictable and substantial legal bills), but 
also isn’t particularly fun for lawyers - I cer-
tainly never enjoyed accounting for my time in 
6 minute increments!  In addition, I noticed 
that an increasing number of senior lawyers 
left larger law firms for lifestyle reasons. That 
meant that there was a growing group of high 
quality lawyers entering the marketplace, all 
willing to work on a lower overhead basis. 
That inspired me to start Lexoo, to offer busi-
nesses and in-house legal teams easy access to 
this relatively new resource of independent 
high quality lawyers. 

Looking at your legal network, do you 
target small, medium and big law and is 
there a difference in product and ser-
vice needs between small, medium and 
big law?  
We primarily target independent or boutique 
law firms to join the platform. We’ve noticed 
that they are more willing to be flexible and 
quote fixed fees, and their operating model of 
low overheads fits better with our philosophy. 
Having said that, we do have a handful of large 
firms on our books as well. Certain jobs simply 
require a larger firm to quote, so we are read 
for that. The larger firms do still ‘play by our 
rules’. They have to be transparent on fees and 
who will complete the work (i.e. if it’s an as-
sociate instead of the partner, this should be 
clear up front), and they are equally subject to 
be reviewed by their clients.  

On the client side, we assist clients of all sizes. 
For example, on any given day we might assist 

small shop owners who need their commercial 
lease reviewed, but at the same time also work 
with the general counsel of a multinational to 
get quotes from specialised lawyers for a cross 
border legal matter. The benefit of having a 
large global network of lawyers, is that we can 
(almost) always provide the right lawyers for a 
given matter. For every assignment we hand-
pick 3-4 lawyers who we feel are the best fit, 
and only ask them to quote. This way there’s 
no risk of a lawyer quoting for a matter for 
which they don’t have the right expertise. 

You offer several services. Looking in to 
these services, what are they and are 
you planning to introduce other ser-
vices?  
We currently focus primarily on assisting 
businesses with finding the right external 
lawyer for a transaction, which could be a con-
tract review, an acquisition, a piece of advice, 
or any other job for which a company might 
wish to instruct an external lawyer. However, 
recently we’ve also started helping in-house 
legal teams who need e.g. a maternity leave 
cover.  
For example, we recently placed a freelance 
lawyer as a temporary head of legal for an Oil 
& Gas company. We envisage continuing to 
offer those services.  

At present you’re active in the UK – 
what plans, if any, do you have for fur-
ther growth in Europe and maybe the 
US and the Asia-Pacific region? 
Although most of our marketing and sales take 
place in the UK, our lawyer network is now no 
longer limited to the UK. We started on board-
ing lawyers wherever our clients required it. 
For example, an in-house lawyer might con-
tact us saying they need a corporate lawyer
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based in New Zealand. If we don’t have corpo-
rate lawyers in a given jurisdiction on our 
panel our Legal Network Director will invest 
time in finding the right lawyers then and 
there. That way, we’ll have the right lawyers 
for the future. 

Prior to joining Lexoo, our Legal Network Di-
rector spent over 10 years at Linklaters. Half 
of that as an associate, the other half as COO 
for India and Africa. Essentially she was re-
sponsible for creating partnerships with law 
firms in jurisdictions where Linklaters didn’t 
have their own office. She’s now using those 
same skills to locate and onboard the right 
lawyers for Lexoo. In the future we anticipate 
we’ll start marketing directly to businesses in 
other countries as well. Currently our non-UK 
clients typically find us through word of 
mouth. 

Looking from a competitive view, are 
you expecting new entries that offer the 
same services and how do you act on 
new entries? 
Any great idea will bring competition - so 
that’s not to be feared! Although to be honest, 
we have a great head start (at least in Europe). 
There are some competitors in the US with 
similar traction. In reality though, the true 
competition is with traditional law firms.  

In terms of global legal spend, the majority of 
businesses still work with traditional law 
firms, and it’s that trend we’re working on 
changing. I feel the New Law/Legal Tech mar-
ket is still very much at the stage where “a ris-
ing tide lifts all the boats”.  

Lexoo can be seen as a disrupter in the 
traditional legal workflow, do you ex-

pect other disruptive initiatives and 
what are they?  
I’d say Lexoo’s main innovation is enabling 
lawyers who actually provide the advice to step 
outside the high overheads of a traditional 
firm and practice law on their own terms. In 
that sense, we’re riding the ‘gig economy’ wave 
which has already been playing out in the 
wider economy for some time.  
I’d say the other potentially disruptive trend in 
the legal market which other companies are 
working on is the potential for AI and machine 
learning to take over some of the jobs current-
ly being done by lawyers. This is an area we’re 
following with interest although in fairness 
we’re not currently active in this field our-
selves. 

There is a lot of discussion ongoing 
about disruption in the legal market: a 
big bang against incremental change. 
What are your thoughts on this?  
I find this a fascinating question. On the one 
hand, other industries have had similar mo-
ments where things all of a sudden moved ex-
tremely quickly and the pace of change in the 
legal market has noticeably increased during 
the last 5 years. On the other hand, the legal 
market has traditionally been so slow to 
change and there have been many moments in 
the last 15 years where the “end of lawyers” 
was announced that I’m slightly sceptical. I 
think ultimately, it’s more likely that the legal 
market as a whole will change incrementally, I 
firmly don’t believe that there won’t be a need 
for lawyers in 10-15 years like some other 
commentators predict. I do think though that 
there could be quite a disruptive change to the 
playing field for mid market law firms. In oth-
er words, traditional law firms who find it 
hard to be nimble, have all kinds of legacy
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software systems and practices, high over-
heads and expensive offices, without the repu-
tation to justify it could be in trouble.  
There will always be room in the market for 
a few truly elite firms. The type of firm a 
company would turn to if they are in un-
chartered territory or a “bet the company” 
scenario. For everything else, it will make 
sense to hire independent specialist lawyers 
though platforms like Lexoo. In that sense, 
a lot can change in 10 years. I think it was 
Bill Gates who said that people usually over 
estimated the change that can take place in 
a year, but underestimated the massive 
change that can happen in 10 years. 

Looking at the changing market, do 
you think there is a difference be-
tween the US and European legal 
startup market? And how do you see 
the Asia Pacific region in this con-
text?  
I think until 3-5 years ago the US legal 
startup market was ahead of the UK. The 
US started to innovate earlier, with compa-
nies like LegalZoom and the US has many 
more investors willing to take a risk and 
fund new startups. However, the regulatory 
climate in the UK is much better for legal 
tech. As an example, English lawyers are 

permitted to share a portion of their fees 
with platforms like Lexoo, this is not per-
mitted in the majority of non-UK jurisdic-
tions, including the US.  When it comes to 
the Asia Pacific region, were seeing quite a 
few interesting startups come out of there. 
Although very few are making the jump 
over to Europe/US. Although in fairness, 
the same could be said for US and Eu-
ropean legal tech startups!  

Any advice for the young legal profes-
sionals or aspiring legal entrepre-
neurs about starting company and 
working for a legal startup? 
I would thoroughly recommend it. As legal 
professionals we sometimes err on the side 
of caution. Perhaps it’s because we’re often 
paid to analyse risk instead of opportunity. 
When you start a company from scratch the 
learning curve is quite substantial. You’re 
constantly pushed outside of your comfort 
zone, which is great for your personal 
growth. I’d also say there’s no real reason 
not to try it, even if you find out it’s not for 
you, you’ll have learned lots of valuable 
commercial skills which will be valuable 
even if you go back to practising law.  

More on Lexoo: Click Here
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Legal Valley  
A Unique collaboration in 
the Dutch Legal Market 
By Pieter Sonneveld

Legal Valley highlights the legal sector in the Netherlands 
Legal Valley brings Society and Law closer together. Legal Valley is 
the name of the recently established foundation that aims to high-
light the legal sector in the Dutch province Gelderland. Regional, 
national and international. Board members Fred Hammerstein and 
Bart van Meer: "With this initiative, we’re pioneers in the Nether-
lands." 
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(Legal Valley emerged from a shared lobby to 
keep the Court in Arnhem. As a front, the 
province of Gelderland, city councils, knowl-
edge institutions and businesses, made it 
clear to the parliament and Government that 
the Court is of paramount importance to the 
region East Netherlands. And with success. 
The Court stays.) 

Pearl 
As a former president of the Arnhem Court, 
Chairman Fred Hammerstein of the Legal Val-
ley Foundation knows better than anyone, why 
this institution is important. “The Court pro-
motes an attractive legal environment and 
provides many employment opportunities. It’s 
very interesting for law firms to have a court in 
their environment. If you remove the Court in 
Arnhem, you’re removing a pearl from the le-
gal structure in this region.” 

Legal power 
“We are aware of the magnitude and impor-
tance of the legal sector in this region,” says 
lawyer Bart van Meer. He's a member of the 
board of Legal Valley on behalf of the Arnhem 
Entrepreneurs Association OKA and the Dutch 
Association for Entrepreneurs, VNO-NCW. 
“Think about it: the District Court and the 
Court of Appeal, including the Penitentiary 
Court and the Military Court which is unique 
in the Netherlands.” 

He continues “Furthermore, we have the Pub-
lic Prosecution Department and over 400 law 
firms in this region. Add to that the legal edu-
cational programs (Colleges of Arnhem and 
Nijmegen) the Radioed University and its Law 
School. It’s obvious that it concludes in a 

strong legal force and a strength we can utilize 
even more. “ 

World bank 
A high quality legal sector is an important fac-
tor for the economy, says Fred Hammerstein, 
former member of the Supreme Court. “The 
World Bank considers a solid legal structure as 
one of the three main conditions for economic 
development.”  
Van Meer:” This region is known for several 
top sectors like the health sector in Nijmegen, 
the food sector in Wageningen and the energy 
sector in Arnhem. The sectors and companies 
benefit from a strong legal structure because 
they face many complex issues. You often see 
that companies position themselves in prox-
imity to law firms. This strengthens the re-
gional economy and increases employment 
opportunities.” 

General interest 
Legal Valley offers transparency in the legal 
landscape of Gelderland and connects all par-
ties involved. Law firms, the public prosecutor, 
District Court, Court of Appeal, Government, 
education, businesses, and so on. In addition 
to a management board, there is also an advi-
sory board with among others, the Commis-
sioner of the King and the President of the 
Court of Arnhem-Leeuwarden. 

The kick-off of Legal Valley was the Congress 
of Society & Law, March 7th, 2017 in the Con-
gress Center Parental. This year's theme was: 
‘Privacy, a delight or a burden?’ 
The aim of this event was to combine knowl-
edge and information from the participants on 
all aspects of privacy.
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Ultimately this should lead to a document con-
taining proposals that align privacy legislation 
(rules and legislation) even better with the dai-
ly practice. This document will be presented to 
the Dutch Data Protection Authority (DPA). 

Combining Knowledge 
Combining knowledge and information is a 
central theme in the activities of Legal Valley. 
For example, Legal Valley will organize meet-
ings where, among others, judges, lawyers and 
entrepreneurs talk about their current affairs 
and challenges. Meetings where parties get to 
know each other in order to create more 
transparency between the different stakehold-
ers.  
Hammerstein: “If you exchange knowledge in 
a particular context, such as Legal Valley, you 
will increase the overall quality of the legal 
system, the legal profession and of corporate 
lawyers. And therefore you’ll improve the legal 
services to society.” 

No ivory tower 
Hammerstein: ”During the time I was Presi-
dent of the Court, it was inappropriate to go to 
receptions of, for example, law firms. But 
times have changed. If you do not know what's 
going on in the legal profession, at Law Firms 
and in the Government; if the legal system is 
positioned in an ivory tower, you’ll miss out on 
the development of the legal market. And - 
very important – by not sharing knowledge 
and information the inhibitory effect on the 
development of the legal system and its laws 
will increase.  E.g. a dynamic area as health 
care, asks for constant attention or the digiti-
zation, which puts much greater demands on 
lawyers, etc. Some law firms already collabo-

rate in these areas and on these topics. From a 
judiciary perspective we can learn from this 
collaboration.”  

Van Meer: “Or about ICT law itself, which is 
still in full development. About fifteen years 
ago it didn’t even exist. As Lawyers are draft-
ing contracts, the focus of a lot of (new) devel-
opments in this area lies with these lawyers. 
There is a delayed effect on rulings and legisla-
tion from a judiciary point of view. If some-
thing goes wrong, it will take two, three years 
for the parties involved to meet each other in 
court and the judges still may require more 
input than available. Besides this example 
there are many more fast developing topics/
areas, such as the previously mentioned priva-
cy topic. Legal Valley is an initiative to share 
developments, needs knowledge and informa-
tion on topics.” Hammerstein: “The rules al-
ways inevitably fall behind on the societal real-
ity. First, the technique and then the rules. We 
want to bring those societal developments and 
the law closer together in a network where 
parties share knowledge and work together.”  

Hammerstein continues “We can make this 
leap forward by creating a legal environment 
that produces new ideas and plans, which is 
then presented to the outside world. With this 
- and in combination with the choice of 3 for 
this region important fields/topics (health, 
food and energy) we are pioneers in the 
Netherlands and we draw an increasing 
amount of attention to this region. Look at 
Eindhoven, the design city of the Netherlands. 
Ten years ago no one had heard of it. We can 
do something similar with Legal Valley for our 
region in the east of the Netherlands”
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Stronghold 
When asked what Legal Valley will look like in 
ten years, Van Meer replied: "I believe that the 
eastern part of the Netherlands will by then be 
a stronghold of legal knowledge and other re-
gions will knock on our door for expertise.  
There is already a shift in legal areas/practice 
areas at law firms from the big cities in the 
western part of the Netherlands to the other 
regions. As Rotterdam, The Hague and Ams-
terdam were dominant in the number of law 
firms and practice areas, nowadays you see a 
migration to the (suburban) offices in other 
parts of the Netherlands. E.g. You’ll find top 
firms on labor law, law concerning Healthcare 
and real estate moving from the big 4 cities to 
other regions in the Netherlands”.  

Hammerstein: "By combining and sharing 
knowledge you can strengthen and broaden 
your position and the effects from Legal Valley 
will accelerate the legal developments.”
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The world’s first law firm 
marketing coloring book 
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The New Colors of Law Firm Marketing, 
published by Made For Success Publish-
ing, is indeed, the world’s first law firm 
marketing coloring book. Studies have 
shown that taking “digital down time” is a 
healthy way to exercise your mind, which 
is the inspiration behind the book.  

Humorous quotes heard over the years 
from attorneys and in-house counsel 
about marketing and business develop-
ment have been converted into cartoons to 
illustrate the points and combined with 
the latest observations and tactics to grow 
new business.

By Allan Colman and Frank Mims V, Closer Group



“New Colors” is not your kids coloring book. 
Rather, the readers will be able to immediately 
apply the tactics and strategies to: 

• Grow more revenue 
• Grow more clients 
• Open more doors 
• Build a strategic advantage 
• Create more opportunities 
• Overcome the fear of the sales process 

The crayon-wielding lawyer is encouraged to 
advance at his/her own pace. Each illustration 
is accompanied by content designed to focus 
the crayons on amplifying new business 
growth. So lawyers and law firm marketers can 
now color away, while reflecting on ways to 
grow their business, at their own pace, in a re-
laxed environment. Let’s now review these 
quotes from attorneys and the content that 
provides entertainment and education. 

Convert Your Values to Their Needs 
This first cartoon comes from an attorney with 
a large Chicago based firm who stated, “When 
I was in law school, marketing meant going 
to the grocery store.” But the term marketing 
in this context holds that achieving organiza-
tional goals depends on knowing the needs 
and wants of your “suspects” and “prospects.” 
And each attorney-marketer must be able to 
deliver the desired satisfactions. 
This quote also represents the beginning of a 
lawyer’s journey from first year to seasoned 
professional. They now recognize the needs 
and wants of prospects and convincingly satis-
fy these more effectively than competitors. If 
you have spent any time marketing (“selling”) 
in today’s highly competitive marketplace, you 
know how challenging it is. Many industries 
are individually idiosyncratic and uniquely re-

sistant.  It requires special insights, strategies, 
and training to penetrate successfully. 

Everyone Needs to Have the Same Ele-
vator Message and Unique Positioning 
Statement 
The following quote/cartoon comes from 
David Packard, Founder of Hewlett Packard, 
who once said, “Marketing should not be left 
to the marketing department.” Now don’t all 
you marketing pros go getting upset. Mr. 
Packard’s message means that everyone 
should be marketing. Business development is 
chasing suspects and prospects, and business 
generation means closing the deals. Secre-
taries, paralegals, accounting, attorneys, etc. 
should all be able to share “what the firm ac-
complishes for clients.” 

Community participation and social gather-
ings are among the best places to raise aware-
ness of your firm. Transform your firm’s busi-
ness growth culture to ensure communications 
within the firm go to everyone. Raise aware-
ness and build that profile. Search for oppor-
tunities to place your colleagues on advisory 
boards, industry associations, etc.  

Go Where They Go; Know Who They Know; 
Read What They Read. 

ABR – Always Build Relationships 
Another of the book’s cartoons features this 
quote from a lawyer with 15 years of experi-
ence in a midsized city, “Honestly, I don’t 
know how to begin.” The answers seem so el-
ementary yet are often overlooked by even ex-
perienced revenue builders.  If you see a client 
or his/her company mentioned in an article, 
cut it out and send it with a short, hand-writ-
ten note. How about this one, keeping in touch
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with college and law school colleagues? If you 
are on local boards of directors for npo’s, offer 
your professional expertise, or get active on 
the program committee. Give decisive prefer-
ence to those foundations and boards with 
current or prospective clients whom you may 
be selling to (or want to sell to) and with which 
you are already involved. 

“Touches” with the people you know or meet 
begin relationship building. Go to a ball game, 
set a meeting, call and catch up, send an email, 
have lunch.  
Managing partners, practice group leaders, 
partners-in-charge of offices should require 
each up-and-comer to accomplish five actions 
per quarter. Think about the impact. If you 
have 40 attorneys, making only five contacts 
per quarter, that’s 200 possible new business 
contacts per quarter. Multiply that by four 
quarters = 800 contacts per quarter. What are 
you waiting for? 

Rainmaking Need Not Start Outside the 
Firm 
Just like the previous quote about not knowing 
where to begin, we heard “I failed on one pro-
posal before; why try again?” This attorney 
from a very large New England firm had been 
pressed to bring in new business yet she was 
given no internal support. Shortly after that 
she lateraled to a firm that provided active 
business development and professional devel-
opment training and ongoing support.   
We urged her to join business development 
groups in her new firm that were actively re-
viewing failed business development efforts in 
formal post-mortem meetings.  
Beginning to “try again” she was ready to pre-
pare a quarterly action program. After evaluat-

ing different approaches to build client rela-
tionships, she picked one and began to work 
on it. We urged her to always have questions 
ready to ask, know what her firm’s competi-
tors were offering and began a more active 
schedule of updating her existing clients.  
  
Value Creates a Dynamic Optimally 
Suited to “Closing” 
Delivering value is at the base of many of the 
quotes and cartoons. “Our law firms are 
spoiled and dull. I want to shake things up.” 
This quote is from a very senior in-house at-
torney with a Fortune 50 Company. She had 
spent 10 years with a prestigious law firm be-
fore moving inside. She would often permit 
firms to come in and pitch, because she was 
always looking for “advanced help.” However, 
if the first five minutes did not resonate, she 
sent them packing. 

We continue to find the absence of strong 
leadership and accountability as the two most 
common problems in accelerating new rev-
enue. That is why in our workshops we em-
phasize the six laws of exceptional leadership 
– listening, making decisions, communicating, 
holding people accountable, taking risks and 
leaving a legacy.  
With so many firms managed by either con-
sensus or collegiality, decisions get delayed 
until the non-decision becomes the decision. 
No wonder in-house counsel wants to shake 
things up. 

As to accountability, a good leader looks at 
underperforming assets, proposal rejections 
and pitch teams, and determines which to 
abandon or improve. They identify meaningful 
metrics to measure individual and practice
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group efforts. And the absolute key to this ac-
tion is to identify the value you bring to the 
table and teach your team to apply it when 
chasing new business. 

Emails Won’t and Don’t End in Hand-
shakes 
British Airways used this advertisement to 
generate more business.  It makes a perfect 
cartoon with a lesson i.e. “there are only three 
sources of new business: clients; referrals; 
and prospects.” A professional services firm, 
such as a law firm, should have at least 50% of 
its new business-every year - coming from 
clients and referrals.   

This source indicates a client’s recognition of 
your high-quality work and ongoing awareness 
of client service (“value”). This, in turn, results 
in more work from recent and past clients and 
their willingness to refer business. While many 
firms focus on generating new clients –  
Go For That 50% Factor That Most Tend To 
Overlook – Past Clients. 

Draw Your Own Cartoon 
The New Colors of Law Firm Marketing con-
tain many more humorous and educational 
cartoons and content. It ends by giving the 
colorers an opportunity to pick a topic and 
draw their own cartoon. Suggestions for topics 
come from other excuses the authors have 
heard from other attorneys and marketing 
professionals:  

• I’m afraid of the process  
• I won’t cross-sell  
• I’m not compensated for marketing  
• We have no training program 
• I know no one who knows anyone 

If you notice while coloring that you have an 
idea, an epiphany, are feeling more creative or 
thinking outside the box, enjoy it! This is the 
book, as Nike says, “Just do it.”  

The New Colors of Law Firm Marketing, writ-
ten by Allan Colman and Frank Mims V, is 
available on Amazon and on www.closers-
group.com 

Dr. Allan Colman is Managing  
Partner of the Closers Group 

Frank Mims is a Strategic Partner  
with the Closers Group
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Jurisdictions around the world (including in 
the United States, France, Germany and Hol-
land) generally recognise, to some extent, the 
principle that contracting parties owe each 
other a duty of good faith in the performance 
of their contractual obligations. This piece will 
look at the differing approaches taken in sev-
eral jurisdictions and how English law has de-
veloped in this regard. 

US doctrine 
In the United States, the principle of good 
faith is enshrined in the Uniform Commercial 
Code Section 1-304 which provides that “every 
contract or duty within this Act imposes an 
obligation of good faith in its performance or 
enforcement”. The case of American Capital 
Acquisition Partners v LPL shows the relation-
ship of earn out mechanisms and good faith 
obligations in US law: 
• Under the agreement for ACA’s sale of its 

subsidiary (CC) to LPL, CC could receive ad-

ditional earn-out consideration if it met cer-
tain gross revenue or margin targets post-
completion. When CC failed to meet the per-
formance metrics, ACA and CC officers 
brought suits claiming, amongst other 
things, that LPL diverted revenue opportuni-
ties and resources to another subsidiary so 
CC would not meet the earn-out targets.  

• The court allowed the seller’s claim for 
breach of the implied good faith obligation 
not to divert revenue and resources away 
from CC. 

• It is important to note however that the 
court dismissed the seller’s claim that the 
implied covenant of good faith also imposed 
on the buyer an obligation to enhance its 
own technology to allow CC to meet earn out 
targets – practically speaking, if seller antic-
ipates buyer will need to take additional 
measures for seller to realise earn-out tar-
gets, the transaction agreement should ex-
pressly impose that obligation on buyer.

The Implied Duty Of Good 
Faith In Commercial Contracts  
And Its Impact On Deferred Consideration 
Clauses In Corporate Sale And Purchase 
Agreements 

By Janice Wall & Omar Amin, Wedlake & Bell UK
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France and Germany 
The duty of good faith is adopted in various 
continental jurisdictions, including through 
the Civil Codes of France and Germany: 

• In France a general obligation to negotiate in 
good faith (négociations de bonne foi) ap-
plies, meaning that parties to negotiations 
have a general duty to act loyally and honest-
ly towards each other. 

• Section 242 of the German Civil Code (BGB) 
establishes the general obligation to execute 
contracts in good faith. 

The Dutch approach to good faith 
The concept of ‘good faith’ in the Dutch legal 
system follows the approach of its European 
neighbours, and perhaps goes even further: 

• The Dutch Civil Code (DCC) provides that 
“the relationship between parties to an 
agreement is governed as well by the princi-
ples of reasonableness and fairness” (Article 
6:248 DCC). 

• Dutch law equates the words ‘reasonableness 
and fairness’ to the principle of good faith; 
that is, taking into account the reasonable 
interests of the other(s) during negotiations. 

• The principle of good faith also extends to 
govern the pre-contractual negotiations be-
tween, say, buyer and seller. A party who de-
cides, at an advanced stage of negotiations, 
to walk away can be held liable for the terms 
of such contract for not acting in good faith. 
This is in direct conflict with English law 
which recognises the self-interests of each 
negotiating party.
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• The Dutch law doctrine of good faith in the 
pre-contractual relationship stage is consid-
ered to be one of the most progressive 
amongst civil law countries.  

• Interestingly, this good faith principle also 
affects the mechanics of the due diligence 
process. English DD transactions are predi-
cated on the ‘caveat emptor’ principle so that 
the buyer is responsible himself for investi-
gating the target. In Dutch law however, this 
principle is not applied as strictly. The fail-
ure of the buyer to carry out an inspection 
cannot be held against the buyer if the seller 
has withheld information which he should 
have disclosed. In some cases the seller will 
have a duty to disclose information, to act in 
good faith, where, for example, the buyer has 
a distorted view of in respect of the sale. 

English law 
England stands out as one of the few jurisdic-
tions that does not recognise a universal im-
plied duty of good faith between contracting 
parties: 

“…in keeping with the principles of freedom of 
contract and the binding force of contract, in 
English contract law there is no legal princi-
ple of good faith of general application…” – 
Chitty on contracts, 31st Ed. 

Note that this is separate from duties of good 
faith which are owed because of: 

1. a fiduciary relationship between contract-
ing parties;  

2. an expressly agreed contractual term;  
3. or specific contractual relationships e.g. 

partnership, agency, employment con-
tracts. 

There is concern that implying good faith 
would create too much uncertainty by creating 
obligations that are potentially vague/subjec-
tive. English law also recognises that parties 
are free to pursue their own self-interests. 

English case-law on the matter 
For a long time, commentators have suggested 
that a general duty of good faith would be in-
troduced into English law as a result of efforts 
to standardise contract law within the Eu-
ropean Union. Such a duty is already recog-
nised in most EU Member States’ systems of 
law (see above) and, following Yam Seng v 
ITC, it seemed inevitable that the principle 
would be extended further to the English ju-
risdiction. However, for now, it seems that the 
reluctance to recognise a duty of good faith in 
commercial contracts stands. 

• Yam Seng v ITC[1] – Leggatt J found that a 
duty of good faith could be implied into con-
tracts as a matter of English law with ITC 
being in breach of an “implied duty of hon-
esty”. The judge placed emphasis on ‘rela-
tional contracts’ where a high degree of 
communication is required for the agree-
ment to operate effectively – thus raising the 
question whether this could be applied to 
earn out provisions in share purchase 
agreements where the seller may maintain a 
significant interest in the target company 
and in many cases a day-to-day involvement 
in the target business post-completion. 

• Note however that the Court of Appeal re-
jected the use of good faith as a “general or-
ganising principle” in MSC v Cottonex 
Anstalt [2] whilst the concept of relational 
contracts was rejected in Globe Motors[3]. 
Accordingly, Yam Seng may now have limit-
ed application.
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Recent developments in English law 
and the current position 
As noted above, there seems to be a general 
unwillingness in English law to recognise an 
implied covenant of good faith. This 
trend has arguably been reinforced by the 
recent Court of Appeal decision in MSC v Cot-
tonex Anstalt. 
• The comments of the Court do not constitute 

binding guidance. However it is clear from 
the analysis that the Court was unconvinced 
by the enthusiasm for the development of 
good faith which was shown at first instance 
in the case. The Court remained uncon-
vinced by the underlying principle and es-
poused concerns that recognising such a 
doctrine would provide parties with as much 
scope to challenge the terms of commercial 
contracts as to support them. 

In English law, without the application of good 
faith principles, when drafting an earn-out 
clause, every attempt must be made to address 
conceivable future scenarios relating to the 
post-closing operation of the target business in 
order to minimise the scope for future dis-
putes. 

[1] The High Court decision in Yam Seng PTE 
Ltd v International Trade Corporation Ltd 
[2013] EWHC 111 (QB) is available at http://
lgl.kn/d16a6. 
[2] MSC Mediterranean Shipping Company 
S.A. v Cottonex Anstalt [2016] EWCA Civ 789. 
[3] Globe Motors Inc v TRW LucasVarity Elec-
tric Steering Ltd [2016] EWCA Civ 396. 

For further information please contact Janice 
Wall or Omar Amin.
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